ETHICS, HUMAN RELATIONS

PART 3 OF THE ALS, PLS & PP EXAMS

January 19, 2010
Moderators:  Joyce Bassett, PP, PLS and Peggy Sullivan, PP, PLS

Key Code:

BMLA – Basic Manual for the Lawyer’s Assistant, 10th edition
AMLA – Advanced Manual for the Lawyer’s Assistant, 9th edition
PT – Paralegal Today, 4th edition
ROT – Richard Rotunda’s Professional Responsibility

Richard Rotunda’s Professional Responsibility is also a good has a complete copy of the Model Rules in the Appendix.

QUESTIONS AND ANSWERS

1.
(True or False)  Once you have left your position, you can talk about situations and clients from your previous employer.

ANSWER:  False.  (AMLA, pp. 23-24, § 2.10; p. 31, Canon 4)

2.
Cindy Conflict is a document clerk in a large law firm.  While standing in the lobby area of her building waiting for an elevator alongside other law firm staff, Cindy clearly overheard Andy Attorney telling Lawrence Lawyer the interesting facts of a lawsuit that had been assigned to him.  During the elevator ride, Andy Attorney explained how the client, COMPANY, was being sued for breach of contract and talked about his strategy for defending COMPANY.  Did Andy Attorney do anything wrong?  Should Cindy Seashore report this conduct?

ANSWER:  Yes, Andy Attorney revealed confidences and privileged information about the client by talking about the case in a public place.  Cindy Conflict should report this occurrence to the appropriate department supervisor.  (BMLA, p. 25, § 2.12, Canon 4; p. 39, § 3.4.2; AMLA, pp. 23-24, § 2.10; PT, p. 78)

3.
Which of the following is NOT a disciplinable conduct for violating the Model Rules:

a.
crimes of fraud

b.
breach of trust

c.
tort of malpractice

ANSWER: C.  (ROT, p. 35, § 2; p. 36, § 3; Appendix C, p. 521)

4.
(True or False)  Under the Model Rules of Professional Conduct, a violation of the Rules provides a basis for civil liability on the part of a lawyer.

ANSWER:  False.  (BMLA, p. 20, § 2.3)

“The model rules are also not intended to assess civil liability against the lawyer.”

5.
Bonnie Bookkeeper just began working for an attorney who recently opened an office as a sole practitioner.  A retainer was received from a client and she deposited the money in the firm’s general expenses account.  Did Bonnie do the right thing?

ANSWER:  No.  Bonnie should have put the retainer in a trust account so the money would not be commingled and their records would accurately reflect the separation of general expenses and client money.  Since this is a new office, if a trust account has not been set up, Bonnie should discuss the matter with the attorney, who should open a trust account at their bank.  (AMLA, p. 26, § 2.15)

6.
(True or False)  An advantage of being a notary is that you can notarize documents for yourself, friends and relatives.

ANSWER:  False.  Notaries cannot notarize documents in which they have personal involvement or have a personal interest.  (AMLA, pp. 26-27, § 2.16)

7.
(True or False)  The ABA Model Rules are only suggestions on regulating attorneys; the ABA cannot enforce the Model Rules.

ANSWER:  True.  (BMLA 2.3, p. 20; AMLA, pp. 21-22, § 2.6)


BMLA:  The [MRPC] offer disciplinary guidelines, but disciplinary action is determined by the state.

8.
A client walked into the law firm where Debbie Deposition works.  He knew Debbie is a notary public and requested her services.  He said he had sold his vehicle to a friend a few days ago and wanted her to backdate the acknowledgement.  Debbie told him she had to use the date he appeared before her and could not backdate the document because it is illegal.  Did Debbie give the client the right information?
ANSWER:  Yes, Debbie did the right thing.  The date on the acknowledgement should be the date the person comes before the notary.  (AMLA, pp. 26-27, § 2.16)

9.
When a lawyer discloses all facts, legal applications, circumstances and possible effects about proposed representation, this is called __________.


a.
maintaining client confidentiality


b.
full disclosure


c.
duty of competence

ANSWER:  B.  (ROT, p. 92, § 3(a)(i))

10.
(True or False)  A lawyer can delegate work to a nonlawyer but must maintain a direct relationship with a client, supervise any work he delegates and have complete professional responsibility for the work product.

ANSWER:  True.  (AMLA, p. 33, Canon 9)

11.
Sanctions for attorneys who violate rules governing professional conduct are:

a.
reprimand, suspension, disbarment

b.
malpractice, disbarment, damages

c.
suspension, limited licensing

ANSWER:  A.  (PT, p. 71)

12.
(True or False)  If a client signs an informed consent to disclosure, the attorney can reveal confidential information.

ANSWER:  True.  (PT, p. 76)

13.
(True or False)  Two reasonable precautions to take in order to send highly confidential communications to a client via e‑mail are to use encryption or to require a password.

ANSWER:  True.  (PT, p. 80)

14.
(True or False)  Breaches of duty of competence can involve errors in a document such as incorrect or omitted information.

ANSWER:  True.  (PT, pp. 74, 104)

15.
(True or False)  Your lawyer can be disciplined for the conduct of your firm’s mail clerk.

ANSWER:  True.  (BMLA, p. 20, § 2.3; AMLA, p. 20, § 2.3)

16.
Client-lawyer relationship rules DO NOT govern the following:

a.
imputed conflicts of interest (Rules 1.7 to 1.2)
b.
buying lunch for the client regularly 

c.
lawyer’s competence (Rule 1.1)
ANSWER:  B.  (BMLA, pp. 20-21, § 2.4)


BMLA:  This category governs all aspects of the client-lawyer relationship, including competence, scope of representation, representation with due diligence, and regular communication with the client.  Other rules provide for the reasonableness of fees, confidentiality, conflicts of interest, disqualifications, representing an organization or individual under a disability, and the safe-keeping of client property.

17.
(True or False)  Periodic status reports are very important to the client and are required under the ABA Model Rules of Professional Conduct.

ANSWER:  True.  (BMLA, pp. 20-21, § 2.4)

18.
According to the Rules of Professional Conduct, a lawyer (is / is not) prohibited from making false statements about the qualifications or integrity of a judge or candidate for election to a judicial or legal office.


ANSWER:  Is.  (BMLA, p. 23, § 2.11)  (This language is taken almost verbatim from the text on p. 23)

19.
(True or False)  A procedure to determine if an agreement to represent a potential client will result in a conflict of interest is a conflict check.

ANSWER:  True (PT, p. 85)
20.
(True or False)  Competent representation includes a great work product from the lawyer’s staff, with careful proofreading and mail handling procedures.

ANSWER:  True (AMLA, p. 25, § 2.12)

21.
The rules governing advocacy involve: 


a.
delaying tactics in litigation 

b.
fairness to opposing counsel 

c.
when lawyer may act as a witness 

d.
lawyer’s assistant’s courtesy toward opposing counsel 

e.
only b & c 

f.
all of the above

ANSWER:  F  (BMLA, pp. 21-22, § 2.6)

22.
(True or False)  The unauthorized practice of law (UPL) can merely be taking a will form and conforming it for your mom and giving it to her.

ANSWER:  True.  (BMLA, p. 22; § 2.8; pp. 27-28, § 2.12; AMLA, p. 23, § 2.9; PT, pp. 92-93)


This is phrased as “CAN BE” because whether it is UPL varies from state to state.

23.
The rules governing information about legal services include: 

a.
lawyer advertising 

b.
firm letterhead and firm names 

c.
communication of fields of practice 

d.
solicitation of business 

e.
all of the above

ANSWER:  F.  (BMLA, pp. 22-23, § 2.10; AMLA, p. 22, § 2.6)

24.
Legal services or work provided free of charge is known as _____________.


a.
limited

b.
pro bono


c.
self regulated

ANSWER:  B.  (BMLA, Glossary, p. 32)

25.
(True or False)  Certification is used as a standard of excellence signifying above-average skills and abilities.

ANSWER:  True.  (BMLA, p. 24, § 2.12, Canon 1; AMLA, pp. 29-30, Canon 1)

26.
Certification also provides to the assistant: 

a.
standard of good judgment 

b.
initiative 

c.
increased self-esteem 

d.
good for career insurance 

e.
all of the above 

ANSWER:  E.  (BMLA, p. 24, § 2.14, Canon 1; AMLA, pp. 29-30; Canon 1)

27.
(True or False)  A legal assistant can be a good source of lawyer jokes.

ANSWER:  True.  The legal assistant CAN be a good source, but she SHOULD NOT be – “avoiding disparaging comments about the legal professional in discussions with laypersons”; NALS Canon 2 states “. . . and shall contribute to integrity of legal professional . . .”) (BMLA, p. 25,§ 2.12, Canon 2)

281.
(True or False)  If a legal assistant has a personal conflict of interest with her lawyer’s client, it is not considered a conflict for the attorney.

ANSWER:  False – must be disclosed to lawyer because of lawyer’s requirement to avoid such conflicts. (BMLA, p. 21, § 2.4; p. 25, § 2.12, Canon 3; AMLA, p. 24, § 2.11)

29.
Client confidences must be kept by all law office employees, including: 

a.
associates 

b.
firm investigators 

c.
the firm bookkeeper 

d.
file clerk 

e.
all of the above 

ANSWER: E.  (BMLA, p. 25, § 2.12, Canon 4)

30.
(True or False)  It is okay for a legal assistant to meet with a client.

ANSWER:  True - only if lawyer has approved and client knows she/he is a legal assistant and cannot give advice. (BMLA, pp. 30-32, § 2.14)

31.
A legal assistant’s duties can include: 

a.
drafting legal documents, correspondence, pleadings 

b.
interviewing witnesses 

c.
summarizing depositions 

d.
drafting and signing letters 

e.
appearing in court when the lawyer is busy 

f.
doing legal research 

g.
all of the above 

h.
all of the above except e 

ANSWER:  H.  (BMLA, p. 26, § 2.12, Canon 5; pp. 27-28, § 2.12, Canon 9)

32.
(True or False)  An example of a conflict of interest is when an attorney represents two adverse parties in a legal proceeding.

ANSWER:  True.  (PT, p. 83)

33.
Rule 3 of the ABA Model Rules deals with the lawyer as an advocate and includes:


a.
expediting litigation 


b.
fairness to opposing party and counsel 


c.
trial publicity 


d.
role of lawyer as a witness 


e.
all of the above

ANSWER:  E.  (AMLA, p. 21, § 2.6)

34.
(True or False)  The Fifth Rule of the ABA Model Rules includes responsibilities for the entire law office staff.

ANSWER:  True.  (AMLA, p 22, § 2.6)

35.
(True or False)  When you become a notary, you can notarize in any of the 50 states.

ANSWER:  False.  Notaries are not permitted to function outside the territorial limits for which they are appointed.  Appointments can be made for a county or counties or for the state, depending on state law.  (BMLA 3.15.5, p. 67; AMLA, pp. 26-27, § 2.16) 
36.
(True or False)  The lawyer’s assistant’s conduct in and out of the office need not be above reproach.

ANSWER:  False – questionable conduct should be avoided since it reflects upon your office.  (AMLA, pp. 22-23, §2.7)

37.
(True or False)  The lawyer is always responsible for the work product – even though an assistant may draft, proofread and edit the document.

ANSWER:  True.  (AMLA, p. 23, § 2.9)

38.
Dave Davis and the attorney he works for, Amos Attorney, overhear two men talking about one of them recovering from a work-related injury.  Dave Davis is a messenger working in Amos Attorney’s office, where Amos Attorney specializes in workers’ compensation cases.  Since business has been slow lately, Amos Attorney asks Dave Davis to approach the men and say that he knows a good workers’ compensation attorney and to give them his card.  Amos Attorney says he will give Dave Davis a $50 bonus if the man becomes his client.  Is this appropriate behavior?

ANSWER:  No.  A lawyer should not seek to influence another to recommend the lawyer’s employment.  A lawyer should not compensate another person or for recommendations for influencing a prospective client.  (BMLA, p. 26, Canon 6; AMLA, p. 32, Canon 6) 
39.
(True or False)  If there is a possibility of the lawyer’s assistant having knowledge of a conflict, the assistant needs to discuss it with the lawyer immediately.

ANSWER:  True.  (BMLA, p. 21, § 2.4; AMLA, p. 24, § 2.11)

40.
A term that means to create a wall around a legal employee to keep him or her from information about a case where a conflict of interest exists is __________  


a.
direct supervision


b.
ethical wall


c.
breach of trust

ANSWER:  B.  (PT, p. 84; Glossary, p. 831)

41.
Sunny Day worked for a large law firm that did work for a national client, Company XYZ.  Sunny’s boss handled tax matters for the firm so she was familiar with the company.  Sunny left that law firm and went to work for a sole practitioner, Larry Lawyer, an attorney who has a general practice.  One of Larry Lawyer’s clients filed a lawsuit against Company XYZ for age discrimination.  Sandy is the only support staff.  Does Sunny need to tell Larry Lawyer that she has prior knowledge of Company XYZ?

ANSWER:  Yes, because it is a conflict of interest.  (BMLA, p. 21, § 2.4; p. 25, Canon 3; AMLA, p. 24, § 2.11; pp. 30-31, Canon 3)

42.
(True or False)  When a firm receives a client’s retainer, that money can be deposited in the firm’s regular daily deposit in the general account, but must be labeled specifically for that client.

ANSWER:  False.  Client funds go into a trust account, always, totally separate from firm funds. (AMLA, p. 26, § 2.15)

43.
(True or False)  Notary commissions are for a stated period of time and for a specific jurisdiction.

ANSWER:  True.  (BMLA 3.15.5, p. 67AMLA, pp. 26-27, § 2.16)

44
Holly Berry is a legal secretary/paralegal in a law firm that specializes in estate planning.  She often assists her attorney by drafting wills.  Holly’s mother and father want to have their wills drawn up and approach Holly for assistance.  Holly wants to save time and money for her parents so she prepares a will for each and doesn’t show it to an attorney.  What did Holly just do?

ANSWER:  Holly is practicing law without a license.  (BMLA, § 2.8, p. 22; pp. 27-28, Canon 9; AMLA, p. 23, § 2.9)

45.
(True or False)  An acknowledgment can be backdated to coincide with the date the document was signed.

ANSWER:  False - cannot backdate acknowledgement; and person must appear personally to make acknowledgement or sign the document. (BMLA 3.15.5, p. 67; AMLA, pp. 26-27, § 2.16)

46.
(True or False)  A legal assistant or secretary cannot be held accountable and/or sued for the unauthorized practice of law.

ANSWER:  False.  (BMLA 2.3, p. 20; AMLA, p. 6, § 1.5)

Although the lawyer’s assistant cannot be disciplined by the bar, civil lawsuits, loss of employment, and criminal charges may result from a failure to uphold state ethical codes.

47.
(True or False)  Contingent fees cannot be charged in divorce or criminal cases.

ANSWER:  True.  (ROT, p. 8, § IV; p. 161, § III.B.3; Appendix C, p. 438)
48.
A client’s information must be kept strictly confidential, except when: 


a.
client consents to disclosure of information 

b.
implied authorized disclosures,​ in which the lawyer’s assistant must have access to client information to do her job 

c.
when the client tells the lawyer that it is his intent to commit a harmful act 

d.
defending against a client’s legal action (a malpractice suit) 

e.
all of the above 

f.
all of the above except c

ANSWER: E.  (PT, pp. 75-76)

49.
(True or False) The legal assistant can discuss a client’s case with him over the phone.

ANSWER:  False.  (BMLA § 3.4.2, p. 39)


The lawyer’s assistant should avoid discussing the client’s case with the client except to take a message for the lawyer. … The lawyer’s assistant should only share information regarding the client’s case with the client when specifically instructed to do so by the lawyer.

50.
(True or False)  One of the lawyer’s assistant’s most important jobs is to keep up with deadlines.
ANSWER:  True.  (AMLA § 1.7.3, p. 9; § 2.13;  pp. 25-26)
51.
(True or False)  A legal assistant can do everything a lawyer can do in connection with the delivery of legal services to the public except represent a client in court and set fees.

ANSWER:  False – needs the direct supervision of the lawyer – they cannot go to court, give legal advice, set fees or accept cases.  (AMLA, p. 4, § 1.3)

52.
(True or False) A lawyer does not have an obligation to render public service; i.e., provide pro bono service to help the public.

ANSWER:  False.  According to the Rules of Professional Conduct, a lawyer has this obligation as a member of the legal community.  Although there is no such requirement, it is encouraged.  (BMLA, p. 22, § 2.9)

53
___________ is defined as when a lawyer engages in an activity that adversely affects a client’s interest.


a.
Unauthorized practice of law


b.
Breach of client confidentiality


c.
Conflict of interest
ANSWER:  C.  (WPT4, pp. 83, 104; ROT, p. 6, § III.A, pp. 84-86; Appendix C, p. 443
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